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Introduction

uring the last fifteen years, the southwestern United
States has recorded exceptional levels of drought and
is experiencing a severe water crisis. At the same time,
billions of gallons of freshwater are being used each year to
supply a booming natural gas development. While not much
can be done about the drought, water use could be better monitored and controlled.
Deep fracturing technology, or “fracking,” permanently
denies human beings the future use of billions of gallons of
freshwater1 because the water used to extract natural gas must
be mixed with toxic
chemicals, most of which
cannot be economically
removed.2 Thus natural
gas drilling prevents
billions of gallons of
fresh water from being
returned to the natural
water cycle.3 Developers
are not even required to
disclose which chemicals
are used because these
chemicals are considered to be “trade secrets” (this is the result
of an industry sponsored carve-out in the Safe Drinking Water
Act, commonly referred to as the “Halliburton loophole”).4 One
of the major criticisms of this state of affairs is that wells can
potentially leak contaminants into the water table, compromising huge amounts of groundwater.5 This is particularly relevant
to arid states like New Mexico,6 which is currently experiencing
both a severe drought and a natural gas boom.

developer should be required to disclose its frack-fluid “recipe”
for public safety reasons.9
Scientists employed by the agency would need to decide
which classes, types, and concentrations of particular pollutants
constitute a public safety risk.10 The decision to designate risk
would be based on dangers related to human exposure, dangers
to the environment, difficulty of clean up or containment, and
any other relevant factor as determined by agency experts. If, for
example, a developer were using a chemical type—or concentration—deemed to be a “substantial risk to health or safety,” then
the agency would be required to publish the findings. However,
if the agency made no
f inding of substantial
health or safety risk, the
developer’s trade secret
would be fully protected
and left undisclosed. 11
Additionally, before the
agency published any
trade secret, it would
be required to forewarn
developers of the listing,
and to give the developer
a mandatory grace period to find a less harmful substitute prior
to publication.

“Natural gas drilling prevents
billions of gallons of fresh
water from being returned to
the natural water cycle.”

Discussion
To potentially reallocate costs associated with water degradation and other negative externalities,7 New Mexico could pass
legislation incentivizing industry-funded research and development for cleaner fracking practices. However, the state would
need to impose an additional tax8 on natural gas production to
fund the operation of an oversight agency comprised of scientists, policy analysts, and lawyers. As part of the legislation, the
State would require all natural gas developers to disclose a full
list of dangerous chemicals being used in every natural gas well.
The data would then be analyzed to determine whether any given

conclusion

The effect of public disclosure of toxic chemicals would
be threefold. First, it would create public awareness about
the potential dangers of fracking and close the Halliburton
Loophole in the state. Doctors, hospitals, affected communities, and interested parties would be apprised of potential
exposure risks and would be better equipped to respond to
accidents and spills. Second, the heightened awareness and
public response could promote industry-funded research and
development. A major developer wishing to protect its trade
secrets could invest in safer and cleaner fracking technology,
thus avoiding disclosure while also advancing environmental
prerogatives. Third, the government agency could generate
revenue by assessing levies, and by charging fines against
developers who engage in false or deceptive reporting. The
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ideal outcome would result in the industry footing the bill for
research and development, which would cure the most environmentally unfriendly practices by substituting safer additives
for the most dangerous chemicals. Alternatively, if developers
decided that the costs of research and development outweighed

the costs of trade secret disclosure, the public would at least
be apprised of the worst kinds of chemicals potentially being
placed in their streams, wells, and aquifers, and made more
aware of the risks involved.
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